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On September 2, 2006, the appellant filed a Board appeal alleging the 
Armed Forces Retirement Home (AFRH) had improperly terminated his 

0085-10, at the AFRH facility in Washington, D.C. The Board has jurisdiction 
over the appellant's termination appeal and his associated claim of age 
discrimination as a mixed-case appeal of a separation by reduction in force (RIF). 



:d below, AFRH's 



n from AFRH. He enlisted in the United States Air Force ii 
1 during tlie Korean War.' The appellant also served in th( 
le eventually retired as a Sergeant First Class (E-7) from th, 

the military police.' AFRH hired the appellant as a Securit; 
in the competitive service effective May 21, 2001. Thi 
iding in the Washington, D.C., AFRH facility in Decembei 



e Security Gua: 






employee" effective December 1, 2002." Appeal File (AF), Tab 12, Subtab 4c; 
Tab 24, Agency Exhibits 3,4. 

On November 4, 2003, AFRH provided the appellant with a letter stating 
that his Security Guard position would be abolished and his employment 
terminated effective January 4, 2004. AF, Tab 12, Subtab 3(13). AFRH 
separated the appellant effective January 3, 1004, and the Standard Form (SF) 50 
documenting his termination states, among other things, "Position Abolish by 
Appr of COO [Chief Operating Officer]." Id., Subtab 4b.' The appellant was the 
only excepted service resident-employee Security Guard working at AFRH when 
AFRH separated him. AFRH did not provide the appellant with any notice of 
appeal rights when it separated him effective January 3, 2004. It also is 
undisputed that AFRH did not follow any RIF regulations when it abolished the 

alleging AFRH discriminated on the basis of his age when it separated him. Id., 
Subtab 3(2). An administrative judge from the Equal Employment Opportunity 

finding the appellant had failed to prove age discrimination,' and AFRH issued a 
final order June 20, 2006, implementing the EEOC decision. Id., Subtab 3. 






a untimely Board appeal 



decision to the Board. The appel. 

September 2, 2006, and on September 14, 2006, he filed a civil action in the U.S. 

District Court for the District of Columbia.'' 

I issued two show cause orders addressing the timeliness of and the 
Board's jurisdiction over the appellant's appeal. 1 determined: (1) The Board has 
jurisdiction over the appeal as a RIF separation appeal; (2) the RIF appeal was 
untimely filed but the appellant established good cause for the delayed filing; and 
(3) the Board lacks jurisdiction over the appellant's appeal under the Veterans 
Employment Opportunities Act (VEOA) because he failed to exhaust his remedy 
at the U.S. Department of Labor (DOL) and he did not show a basis for equitable 
tolling for his untimely filing at DOL. AF, Tabs 20, 25. 

Without objection from the parties, I determined that the following are the 
material issues to be decided in the appeal, to the exclusion of all other issues: (1) 
Whether the agency established by a preponderance of the evidence that it 
conducted a RIF for one of the reasons authorized at 5 C.F.R. § 351.201(a)(2)?; 

applied the Office of Personnel Management RIF regulations at 5 C.F.R. part 
351?; (3) whether an agency errors in failing to comply with applicable RIF 

(4) whether the appellant established by a preponderance of the evidence that the 
agency committed age discrimination when it terminated his employment?" AF, 

' The appellant apparently filed the civil action in federal district court prematurely 



Tab 25 at 2-3, 5. ) 



tearing on March 16, 2007, a 



the Board's Washington Regional Office. 

The Board has jurisdiction over the anpellanfs RIF anp eal 

The Board's jurisdiction is not plenary; it is limited to those matters over 

Systems Protection Board, 759 F.2d 9, 10 (Fed. Cir. 1985). The Board's 
jurisdiction over RIF appeals is not statutory, but it is granted in regulations 
issued by the Office of Personnel Management (0PM). Kohfield v. Department of 
the Navy, 75 M.S.P.R. 1, 4 (1997). 5 CF.R. § 351.901 pertinently states: 

An employee who has been furloughed for more than 30 days, 

separated, or demoted by a reduction in force action may appeal to 

the Merit Systems Protection Board. ' 

Although AFRH did not conduct a formal RIF or follow OPM's RIF 
regulations, it has conceded that it conducted a de facto RIF separation when it 
abolished the appellant's position and separated him. AF, Tab 25 at 2. I find 
preponderant evidence in the record to establish that the appellant held a 
Schedule A, excepted-service position when AFRH abolished his position and 
separated him in January 2004. OPM's RIF regulations apply to AFRH's 
separation action because the appellant's excepted-service position was in the 
executive branch, and AFRH has not established that the position was excluded 
from the coverage of the RIF regulations. See 5 U.S.C. §§ 104, 105; 5 CF.R. 



2, 1 14 (2006). AFRH's motion for summary judgment is there 



§§ 351.201(a)(2), 351.202(a)(1), 351.403(b)(2), 351.502. I therefore find the 

The appellant established good cause for his late-filed RIF anneal. 

The appellant timely filed a, mixed-case discrimination complaint with 

analyzed under 5 C.F.R. § 1201.154. See Augustine v. Department of Justice, 100 
M.S.P.R. 156,17(2005). 5 C.F.R. § 1201.154 pertinently states: 

(b) If the appellant has filed a timely formal complaint of 

discrimination with the agency: 

(1) An appeal must be filed within 30 days after the appellant 



[to] advise the complainant of the right to appeal the matter to the 
MSPB (not EEOC) within 30 days of receipt and of the right to file a 

29C.F.R.§ 1614.302(d)(3). 

It is undisputed that AFRH incorrectly did not process the appellant's 
discriminafion complaint as "mixed-case," and it further failed to provide the 
appellant notice of his right to appeal to the Board within 30 days of receiving 
AFRH's June 20, 2006, final decision. AF, Tab 12, Subtab 3 at 10-13. An 
agency's failure to provide the required notice of appeal rights will generally 
excuse the employee's failure to file a fimely Board appeal. See Shiflett v. U.S 
Postal Service. 839 F,2d 669, 674 (Fed.Cir.1988;; Parkinson v. Department of 
Justice, 70 M.S.P.R. 316, 319, review dismissed, 91 F.3d 170 (Fed.Cir.1996) 



(Table). I find AFRH's failure to provide the appellant with notice of I 
appeal rights excuses his late filing on September 2, 2006, and he has ther^ 
shown good cause for the delay. 

The Board lac ks jurisdiction over the appellant's VEOA appeal because he f 
to exhaust h is administrative remedy at POL. 

On September 1 8, 2006, I issued a show cause order that, among c 
things, ordered the appellant to file evidence and argument establishing 
Board's jurisdiction over his VEOA appeal. AF, Tab 3 at 5-7. In a submis 
dated October U, 2006, the appellant informed the Board that he had fil 
complaint with DDL alleging a vi 
Tab 10. On October 23, the appe 

closed its investigation because the complaint was not filed within 60 days of the 
alleged violation and therefore untimely. AF, Tab 11. The appellant enclosed a 
copy of DOL's letter notifying him of his right to appeal to the Board; he also 

Under the VEOA, the Board may have jurisdiction over an appeal alleging 
a violation of a right under a statute or regulation relating to veterans preference. 
5 U.S.C. § 3330a. In order to establish jurisdiction, an appellant must show that: 
(I) he is eligible for veterans preference; (2) he is alleging a violation of a right 

complaint about the same matter with DOL; and (4) he filed a Board appeal 
within 15 days of the date he received notice from DDL that it could not resolve 
the complaint. The record reflects the appellant untimely filed his VEOA 
complaint with DOL. 

To be timely, a VEOA complaint must be filed with DOL within 60 days of 
the alleged violation. 5 U.S.C. § 3330(a)(2)(A). The agency informed the 



1 November 4, 2003, t 
4, 2004. On January 3, 2004, tl 



employmeni 



60-day time limit. As noted above, DOL closed its investigation because his 
VEOA complaint was untimely filed. 

Because Kirkendall v. Department of the Army, 479 F.3d 830 (Fed. Cir. 

present evidence and argument on whether the doctrine of "equitable tolling" 
should be applied in this VEOA appeal. AF, Tab 14. Both parties responded to 
this show cause order, the appellant by declaration under penalty of perjury. AF, 
Tabs 15, 16. The Supreme Court has previously held that there is a rebuttable 

government. See Irwin v. Department of Veterans Administration, 498 U.S. 89 

(1992). The March 7, 2007, Kirkendall en banc decision by the Federal Circuit 
specifically held that the 60-day time limit for filing a VEOA complaint with 
DOL is subject to equitable tolling. Kirkendall, 479 F.3d at 844. 

The circumstances justifying equitable tolling, though, are limited and 
should justify relief only "sparingly." Those circumstances include situations 
where a claimant has actively pursued his judicial remedies by filing a defective 
pleading during the statutory period, or where the complainant has been induced 
or tricked by his adversary's misconduct into allowing the filing deadline to pass. 

There must be a compelling justification for the delay. See, e.g., Montoya v. 
Chao, 296 F.3d 952 (10* Cir. 2002) (court found equitable tolling not warranted 
because of the appellant's limited education and little understanding of the law 

Supreme Court deemed unworthy of meriting equitable tolling), citing Irwin, 498 
U.S. at 96; see also Williams v. Department of the Navy. 94 M.S.P.R.400, 406, 



408 (2003), affd. Williams v. Merit Systems Protection Board, 89 Fed. Appx. 714 
(Fed. Cir. 2004) (Table) (the VEOA does not require the DOL to give notice oi 
appeal rights in order to trigger the time limit for filing a VEOA Board appeal). 

The appellant essentially alleges in his declaration AFRH failed to give 
him notice of appeal rights when it separated him in January 2004, and that he 

telephone conversation occurring in June or July 2006. AF, Tab 15. He also 
suggests general ignorance of the law. Id. at 2-3. The appellant has not alleged 
he filed a defective VEOA claim in a timely fashion or that the agency tricked 
him into allowing the VEOA deadline to pass for filing a timely DOL complaint. 
Also, neither AFRH nor DOL had an obligation to inform the appellant of his 
rights under the VEOA. Unfortunately for the appellant, the reasons he provides 



5C.F.R. ?351.20iri 



! M.S.P.R. 195, 201-02 (1980). A preponderance of 

juld accept as sufficient to find that a contested fact 
n untrue. 5 C.F.R. § 1201.56(c)(2). The agency n 
se by coming forward with evidence showing a RIF \ 



the burden of going forward with rebuttal evidence, but not the burden of 
persuasion, stiifts to the employee. Losure, 2 M.S.P.R. at 201-2. Once it has 
been ascertained that an agency has invoked reduction-in-force regulations for 
one of the management reasons specified in 5 C.F.R. § 351.201(a), the Board has 

168, 171 (1980). 

The AFRH is an independent establishment in the executive branch. Its 
purpose is to provide residences and related services to certain retired and former 
members of the Armed Forces. 24 U.S.C. § 411. AFRH is funded by interest on 
investments from a trust (apparently initially funded by war booty raised by 
General Winfield Scott in the Mexican-American War), monthly fees of residents, 
U.S.C. § 2772, and deductions from military 



Timothy C. Cox, the Ch 
3pointed in September 2002 wi 
le AFRH. HT, Cox Testimony 
,e trust fund had declined fro 
illion in 2003. Id. In 2003, 



th the mandate to change the model for running 
AF, Tab 12, Subtab 3(11). Cox explained that 

n approximately $156 million in 1995 to $94 
at the Gulfport home AFRH used a "stipend 

1 who could work a minimum of 12 hours and 



: different, though, with the resi, 
:. Id. Cox determined it would be 






him from employment. Id. Other AFRH officials confirm Cox's explanation for 



12, Subtab 3(8)-(12). The reorganization and cost-saving goals of AFRH's 
actions fit squarely within the legitimate reasons for conducting a RIF authorized 
in OPM's regulations. 

The appellant attempts to overcome AFRH's stated legitimate reasons by 
essentially arguing, among other things, AFRH's actions will not result in the 

by contractor employees or other "Civil Service" employees (i.e., his position 
was not truly abolished), and AFRH could have reorganized in ways other than 
abolishing the resident-employee program and replacing it with the stipend 
program.'" HT, Appellant's Testimony; AF, Tabs 4; 6; Tab 12, Subtab 3(6), 3(7); 

13, 18." The Board, however, has no authority to review whether AFRH's 
management decisions to accomplish its legitimate goals of cost savings and 
reorganization were the most effective or fair. See Griffin, 2 M.S.P.R. at 171. I 
therefore find by preponderant evidence that AFRH abolished the appellant's 

authorized by 5 C.F.R. § 351.201. 

AFRH's violati o n of RIF regulations did not have an adverse effect on the 



AF, Tab 25 at 2. It is also undisputed that AFRH did not follow any of the RIF 
regulations when it did so. For the following reasons, however, I find AFRH's 






failure to follow RIF regulations had no adverse effect on the appellant's 
substantive rights. 

The RIF regulations require agencies to establish competitive levels: 

5C.F.R. § 351.403(a)(1). Also, separate competitive levels are required for 
excepted service and competitive service employees. 5 C.F.R. § 351.403(b)(1). 
Further, 

Competing employees [in the excepted service] shall be classified on 

in descending order as set forth under Sec. 351.5oi(a) for competing 

5 C.F.R. § 351.502(a). Nothing in 5 U.S.C. §3502 or its implementing 
regulations guarantees that during a RIF an employee must have the opportunity 

Management, 144 F.3d 1458, 1464 (Fed. Cir. 1998). 

As part of its burden of proving that it properly applied the RIF 
regulations, an agency must show that it afforded the appellant proper assignment 
rights. See McMillan v. Department of the Army, 84 M.S.P.R. 476, 487, T| 18 
(1999). Agencies may, but are not required, to provide assignment rights to 
excepted service employees. See 5 C.F.R. §§ 351.701, 351.705. Neither is an 
agency required to fill vacant positions during a RIF. Madsen v. Veterans 
Administration, 754 F.2d 343, 345 (Fed. Cir. 1985). 

As I mentioned above, the appellant asserts AFRH violated personnel 
regulations when he resigned from his competitive service position and AFRH 

November/December 2002. AF, Tab 18; Tab 19 at 3. He claims that 5 C.F.R. 



accepted the new positioti. I find that 5 C.F.R. § 212.401 does not apply to the 



It the excepted service position already existed in an excepted 
Jle approved by the Office of Personnel Management. The 






t, the appellant occupied 
is rights under the RIF 



whether the appellant was a "preference-eligible" veteran for RIF purposes 
pursuant to 5 C.F.R. § 351.502. AF, Tab 25 at 4. As noted above, 5 C.F.R. 
§ 351.502(a) states that competing, excepted service employees shall be classified 

"veteran preference" as set forth in 5 C.F.R. § 351.501(a). 5 C.F.R. § 351.501 



(ii) Was caused by an instrumentality of war incurred in tlie line 

based upon 20 or more years of full-time active service, regardless of 
5 C.F.R. § 351.501(d) (emphasis added). 

AFRH's human resources witness testified that based on his review of the 
appellant's Official Personnel File the appellant was entitled to veterans 
preference for RIF. HT, Brown testimony. The appellant's undisputed "Report 
of Separation from Military Duty" (DD 214), however, establishes he retired as a 
Sergeant First Class, E-7, on June 30, 1974, "after 20 but less that 30" years of 
military service. AF, Tab 11 at 7. Also, nothing in the DD 214 suggests the 
appellant's military retired pay is based on disability from an injury or disease 

Further, Block 24 ("Disability Severance Pay") is designated "DNA" or "does not 

was based on 23/2 years service and was not based on any disability or injury 
from that service. HT, Appellant's testimony. He then conceded he did not 
believe he is entitled to veterans preference for RIF under OPM's regulations. Id. 

was in an excepted-service Security Guard position, and not entitled to veterans 
preference for RIF," when AFRH abolished his position and separated him 
effective January 3, 2004. Preponderant evidence also establishes AFRH 
abolished all excepted-service, resident-employee positions, including all such 
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The appellant h: 


IS failed to prove hi> 


i affirmative defe 




preponderant ev 


idence. 







The appellant must prove his affirmative defense of age discrimination 1 
ireponderant evidence. 5 C.F.R. § 1201 .56(a)(2)(iii). To establish a case i 
iscrimination under the Age Discrimination in Employment Act (ADEA), 2 

e was subjected to an unfavorable employment action, and his age was 



nade by an employer that: (I) 
de; and (2) bears directly on the 
ondo V. U.S. Postal Service. 85 



when placed in context, does not exhibit a discriminatory attitude based on age. 
AF, Tab 12, Subtab 3; HT, Cox testimony. Cox was merely making the rational 

not to find employment. HT, Cox testimony. Cox also credibly expressed 
legitimate concerns that residents should not be given the responsibility to take 
care ofand protect themselves. Id. 

The appellant further asserts Cox showed a discriminatory attitude when he 

"from time to time they would be found asleep." Cox testified that he had a 

asleep at the guard shack that controls entry to AFRH. HT, Cox. I also do not 



find that th 



vidence docs not support an inference that AFRH's hiring practices or t 
t's separation are related to age; AFRH's security force includ 
als ranging in age from 25 to 70 years old, and the appellant did n 
my other evidence suggesting the elimination of the resident-employ 
targeted the residents of AFRH because of their age. HT, Dickers, 
y, Rodriguez testimony." 
the appellant establishes a prima facie case of age discrimination I 



generally may establish a prima facie case of prohibited discrimination by 
mtroducing preponderant evidence to show that he is a member of a protected 
group, he was similarly situated to an individual who was not a member of the 
protected group, and he was treated more harshly or disparately than the 

Retirement Thrift Investment Board, Ti M.S.P.R. 476, 497 (1997). If the agency 
presents evidence of legitimate nondiscriminatory reasons for its action, an 
appellant must show that the reasons offered by the agency were not its true 

Plumbing Products, 530 U.S. 133, 142-43 (2000); Bller v. Interstate Commerce 
Commission, 76 M.S.P.R. 82, 93 (1997); Decker y. Department of Health & 
Human Services, 40 M.S.P.R. 1 19, 132-33 (1989). 






: of similarly situated individuals not in 
! differently. All resident-employee 
t employees were separated except for 
program. He thus failed to establish a 
ven if he had, I find AFRH established 









AFRH's MF separation is AFFIRMED. 



FOR THE BOARD: 



Thomas P. Cook: ^ '^^ 



NOTICE TO APPELLANT 

This initial decision will become final on June 14. 2007 . u 

This is an important date because it is usually the last day on whic 



al Employment Opportunity Commission (EEOC) or with 



BOARD REVIEW 

u may request Board review of this initial decision by filini 

supported by references to applicable laws, regulations, and 



1615 M Street, NW., 
Washington, DC 20419 



I, Appendix 4) to support your claim. Tlie date of filing by mail is 
^d by the postmark date. The date of filing by fax or e-mail is the date 
.ion. The date of filing by personal delivery is the date on which the 



EQUAL EMPLOYMENT OPPORTUNITY COMMISSION REVIEW 



Equal Employment Opportunity Comi 
P.O. Box 19848 
Washington, D.C. 20036 

JUDICIAL REVIEW 



If yon do not want 
cial review of both di 



e EEOC, ) 



district court as provided in 42 U.S.C. § 2000e-5. If you file a civil action wi 

§ 2000e- 16(c). To be titnely, your civil action under the Civil Rights Ac 
42 U.S.C. § 2000e-16(c) must be filed no later than 30 calendar days after tl 

Age Discrimination in Employment Act, your claim must be filed with tl 

some, but not all districts you may have up to 6 years to file such a civil actio, 
5ee 28 U.S.C. § 2401(a). 



The United States Court of Appeal 
for the Federal Circuit 
717 Madison Place, NW. 
Washington, DC 20439 



Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may re; 
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day to each of the following: 
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U.S. Mail Theo, 
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U.S. Mail ThereseRoy 



treet, SE, Suite 100 

Navy Yard 

DC 20374-5072 
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